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ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the Revenue against theéeorof the
Commissioner of Income Tax (Appeals)-2, Ahmedab@u,short
the ‘CIT(A)’) dated 29.04.2016 for the A.Y. 2012-13

2. The appeal of the Revenue was decided by thibuhal in
ITA No. 1844/Ahd/2016 dated 09.11.2022 whereby dppeal of
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the Revenue was partly allowed. The Revenue hksndround

No.3 in that appeal, which is as under:

“3. The Ld.CIT(A) has erred in law and facts in @&ing the addition
of commission expenses amounting to Rs.19,29,58@de by the
AO without appreciating the facts of the case ardk tmaterial
brought on record.”

3. This ground of the Revenue was allowed in theéeordated
09.11.2022. Thereafter, the assessee had filedskxdllaneous
Application stating that the submission of the a&ss® in respect
of this ground was not properly considered by the. LTAT.
Therefore, there was a mistake apparent from theon
Considering the submission of the assessee an avdsrpassed
in M.A. No0.22/Ahd/2023 in ITA No. 1844/Ahd/2016, t=
29.03.2023, whereby the M.A. of the assessee watdypallowed.

The relevant portion of the said order is as under:

“4, Heard the rival contentions of both the partiesnd perused
the materials available on record. Admittedly, thentention was
raised by the Ld. AR at the time of hearing withspect to the
payment of commission of Rs. 17,13,530/- which aléeswed by the
Revenue in the later year but the same had not bmmrsidered by
the ITAT while passing the order. Admittedly, cartien of the Id
AR is very crucial to decide the issue raised befars, therefore,
we hold that there is a mistake in the order of thleAT which
requires to be rectified. As regards to the issdetloe commission
expense of Rs. 2,16,000/- in relation to the safleaw cotton, the
Ld. AR at the time of hearing has not raised anytemtion. Rather
the Ld. AR agreed to the decision of the ITAT irsttegard. Hence,
we hold that there is mistake apparent in the ordéithe ITAT with
respect to the sale of gold bullion and not in retan the commission
expense in connection with the sale of raw cottdhus, we recall
the impugned ground only to the extent of commissapense of
Rs. 17,13,530/- only with respect to the sale ofdgbullion. The
date of hearing is fixed on 12/04/2023. As the datehearing has
been pronounced in the open court, there is no neéedissue
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separate notice intimating the date of hearing toyaof the party.
In view of the above the Miscellaneous Applicatibled by the
assessee is partly allowed.”

4. In view of the above order, the matter was redldein
respect of Ground No.3 of the Revenue’s appeal. . Mstha
Maniar, Ld. AR submitted that the evidence in respef
commission expenses of Rs.17,13,530/- was alreadydht on
record in the course of assessment proceedings8hmitted that
the Department had allowed the commission expepséd to the
same six parties in the subsequent year A.Y. 2043wihile
completing the scrutiny assessment for that ye&musithe matter
was verified and claim of the assessee was acceptedhe
Department. As the nature of service rendered dra garties
involved were same in this year as well, the claihthe assessee

ought to be allowed.

5. Per contra, Ms. Saumya Pandey Jain, Sr. DR stibdhthat
each assessment year is separate and, therefogefirtding as

given by the Ld. Tribunal in the original order sHd be upheld.

6. We have carefully considered the facts of theecand the
rival submissions. Originally, this ground of tliRevenue was
allowed for the reason that documentary evidencesitself
doesn’'t prove the rendering of services or paymeott
commission. It was held that no evidence was bidugn record
about the services rendered by the commission agefihe

finding as given in the original order was as under
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“24. We have heard the rival contentions of botl garties and perused the
materials available on record. Indeed the assessas able to furnish the
necessary supporting evidence relating to the casion expenses in the form of
debit note, confirmation, TDS certificate, and agrent bank account statement.
Likewise, the commission parties have also confirthe transaction in response
to the notice issued to tham's 133(6)f the Act. However, all these documentary
evidences are not sufficient enough until and wniéss clear based on the
evidences that the commission agents have rendergites to the assessee. It is
the onus upon the assessee to bring such senasesllon the cogent materials
but we note that there was no evidence broughtemord about the services
rendered by the commission agent, therefore, wenatenclined to uphold the
order of the Ld. CIT(A), on the reasoning that toenmission expenses have not
been incurred by the assessee wholly and exclydimethe purpose of business.
On perusal of the agreement, we note that there wrecuted on 01/04/2011 and
the same were not notarized. Furthermore, most hef payment for the
commission was made at the fag end of the Asses¥m@&nthough the assessee
was carrying out business throughout the year.tiddise facts strongly suggest
that the assessee has manipulated it profit bynmilay commission expenses.
Hence the ground of Revenue is allowed.”

7. The objection of the Revenue is that each assens$ year
Is separate and the matter has to be examined erigntly. On
the other hand, the assessee has contended thEtU$s to whom
commission was paid in the current year were alswolved in
the subsequent assessment year A.Y. 2013-14. Tihemission
was paid to the same six HUFs in the next year, clhhwas
examined by the AO in the course of assessmentaslaccepted
as an allowable expenses. However, no evidencehis tegard
has been brought on record and the copy of assassorder for
A.Y. 2013-14 has also not been filed. Only a cogysabmission
made by the assessee before the AO vide letterdd26el2.2015
in the course of assessment proceeding for A.Y.3204 has been
brought on record. We don’t know whether the natofeervices

rendered, based on which a decision was taken by Thibunal
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initially in this case, was verified by the AO img assessment
proceeding for the A.Y.2013-14. We, therefore, iched proper
to set aside the matter to the file of the AO taifaeas to whether
the six parties to whom commission of Rs.17,13,5304s paid
in the current year were also involved in the nagsessment year
l.e. AY 2013-14. Further, if the persons are thensaand the
commission paid to the six parties was allowed lbg Department
in A.Y 2013-14, then the assessee’s claim for tlenmission

payment in the current year should also be allowed.

8. In the result, appeal preferred by the Reversualiowed for

statistical purposes.

| This Order pronounced on 12/07/2024
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